
Appalachian State University Faculty Senate Agenda 
October 8, 2007, 3:15 p.m. 

William C. Strickland Conference Room - 224 I.G. Greer 
NOTE: All Faculty Senate meetings are being recorded. 

 
I.  Announcements 
  

A. Welcome and Introduction of Faculty Senators and Visitors. 
 
B. Mr. Mike Rominger, Photograph of 2007-2008 Faculty Senate. 

 
II.  Visitors Reports 
 

A. Dr. Lorin Baumhover, Chief of Staff, Smoking on State-Owned Property (Appendix A). 
 
B. Mayor Loretta Clawson, Town and Gown Questions and Answers (Appendix B). 

 
III.  Minutes 
 

A. Approval of September 10, 2007 Faculty Senate Minutes.  
Available online at:   
http://www.acs.appstate.edu/orgs/facsen/Minutes/FacultySenateMinutesSeptember 102007.htm 

 
IV. Provost’s Report   
 
V.  Committee Reports (Chairs’ Name in capital letters) 
  

A. Academic Policies (Arnold, Butts, Lambert, Stallworth)  
 
No Report. 
 

 B.  Agenda Committee (MARKING, Butts, Marland, Scherlen) 
   
  No Report. 
  
 C.  Budget Committee (STRAZICICH, Malloy, McBride, Price, Werts) 

  
 No Report. 
 

 D.  Campus Planning Committee (W. WILLIAMS, Mitchem, Rardin, Tiller) 
  
  No Report. 



 2

E. Committee on Committees (MAMLIN, Marland, Ramey, B. Williams) 
 

Motion to approve one year appointment of Dr. Terry Cole (COM) to the Non- Tenure Track 
Faculty Committee. 
 

E. Faculty Handbook Committee (MARKING, Arnold, Marland, Weitz) 
 
No Report. 
 

 G.  Faculty Welfare and Morale Committee (DAVISON, Carpenter, Fischer, Grube,    
  Scherlen)   
   
  No Report. 
 
 H.  Welfare of Students Committee (ULMER, McKinney, Mines, Winn) 
  
  No Report. 
 
VI.  Unfinished Business: 
 

A. Mr. Allan Scherlen (Library), Policy for Faculty Selection of Textbooks and Other Educational 
Materials (Appendix C). 

 
B. Senate Restructuring (Appendix D). 

 
VII.  New Business: 

 
A. Information for November 12, 2007 Faculty Senate Meeting:  Draft Faculty Assembly 

Resolution On Proposed Changes in University Code (Appendix E) and Memorandum, dated 
September 13, 2007, from Faculty Assembly Executive Committee (Appendix F). 
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Appendix A 
Smoking on State Owned Property 

 
Background 
 
For two years in a row Appalachian State University submitted a State legislative agenda item requesting that a 
smoke free policy be approved for UNC campuses.  It was included as a Board of Governor’s initiative for this 
legislative session and two bills regulating smoking were passed.  One (UNC-Smoke Free) became effective 
July 1, 2007 and allows the University to immediately designate buildings and grounds (within 100 feet of a 
State building) as a no-smoking zone.  The second (Smoking in State Government Buildings) becomes effective 
January 1, 2008 and prohibits smoking in any State-owned or controlled building. 
 
Plan
 
The University will be responding to these mandates in two ways.  The first will be to seek input from the major 
constituencies on campus regarding specific implementation policies.  Meetings are already scheduled between 
October 4 - 9 with the Council of Chairs, Student Government Association, Faculty Senate, and the Staff 
Council.  Secondly, we are establishing a task force to actually implement the general policy recommendations 
that will be brought forward.  This will be comprised of some 15 - 20 individuals and will be under the direction 
of the Institute for Health and Human Services. 
 
Issues
 
While we recognize the inherent value of not smoking, there are real health, public safety (mulch fires), 
physical plant (cigarette butts) and workplace safety (second-hand smoke) considerations.  In addition, other 
issues to be reviewed include: 
 

1. Should the core campus and physical plant facilities be entirely smoke free? 
 
2. Should State-owned vehicles be smoke free? 

 
3. How do we handle smoking restriction for parents, visitors, construction workers, delivery drivers 

and other non-University personnel when they are on campus? 
 

4. Are there exceptions for athletic, cultural or entertainment events on campus? 
 

5. What procedures should be developed for violations or repeat violations to the no-smoking policy? 
 

6. What kinds of positive health promotion/smoking cessation efforts (classes, self-help groups, 
counseling, Nicorette prescriptions, information packets) should the University develop and 
implement and for how long? 
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Appendix B 
Town/Gown Questions 
Faculty Senate Meeting  

October 8, 2007 
 
1. What do you feel are the primary issues that the town and university mutually face in the next decade? 
 
2. How do you see the Town and Gown Committee helping to facilitate cooperation between the town and the 

university in handling these issues?   
 
3. Please address how the town and university can work together in addressing the following specific issues: 

 
A. Traffic: 

i. Daily traffic; particularly with regard to Rivers and King Streets 
ii. Congested campus events 
iii. Mass transit 
 

B. Future Growth: 
i. Academic buildings 
ii. Residence halls 
iii. Infrastructure 
 

C. Economic Impact on Local Businesses and the University: 
i. New business development (downtown in particular) 

1.Service related 
2.Non-Service related 
 

D. Sustainability and the Environment: 
i. Environmental building and construction 
ii. Green spaces (in addition to play fields) 
iii. Bike paths, lanes and sidewalks 
 

E. Affordable Housing: 
i. Faculty 
ii. Student 
 

F. Shared Interests: 
i. New River, Greenway, Cultural Museum, Blue Ridge Parkway, National Forests 
 

G.  Public Safety 
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Appendix C 
 

Appalachian State University 
Policy for Faculty Selection 

of Textbooks and Other Educational Materials  
Approved: University Bookstore Committee: April 6, 2007 

 
 

This document outlines a revised policy for the textbook rental system and faculty selection of textbooks and 
other educational materials. Between December 2004 and May 2006, Appalachian engaged in campus-wide 
discussions on whether the textbook rental program should continue and, if it did, how it should change to 
better accommodate the needs of both faculty members and students. During the 2006/2007 academic year, the 
University Bookstore Committee was charged by the Provost to recommend changes to the textbook rental 
system and develop a textbook rental policy. This policy incorporates the recommendations of the University 
Bookstore Committee, whose voting members include five faculty members and three students. The committee 
has made adjustments to previous policies and statements on the textbook rental system to more effectively 
support the goals of reducing textbook costs to students, preserving departmental and faculty control of teaching 
resources, and supporting the overall educational mission of the University.  This policy outlines the procedure 
for selection and distribution of textbooks and other educational materials. This document does not dictate what 
materials faculty should select.
 

I. How many books may be placed on rental for a given course? 
II. How often and how long must a book be used, once placed on rental? 
III. Which books may not be rented and must be ordered for purchase? 
IV. What about faculty autonomy in selecting course materials? 
V. Are faculty members required to use the rental system? 
VI. Are faculty members required to use a textbook? 
VII. Additional policy regarding rental books. 
     A. Prices of rental books 
     B. Paperback books 
     C. New editions 
     D. Multiple sections of a course 
     E. Materials bundled with a textbook 
     F. Exceptions policy 
 
VIII. Additional policy regarding purchased books. 
     A. Number, cost, and semesters of use for purchased books 
     B. Purchased books reused in subsequent semesters 
     C. Deadlines for submitting book orders 
     D. Changes in enrollment for a course 
     E. ISBNs 
     F. Media supplements 
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I. How many books may be placed on rental for a given course? 
 
Departments should adopt only one rental book per course, except in the case of multiple-section courses. 
Departments will decide whether more than one textbook choice will be available for faculty members teaching 
a course for which multiple sections are offered (see Section VII. D). 
 
II. How often and how long must a book be used, once placed on rental? 
 
Rental books must be used for at least two consecutive years.  The same book must be used four times in the 
two-year period if the course is taught both fall and spring.  It must be used two times in the two-year period if 
the course is taught only once per year. When books are placed on rental, this constitutes an agreement with 
students and the Bookstore that, barring unforeseen circumstances, the book will be used each semester the 
course is taught for at least the two-year rental cycle, as defined in this Section. 
 
III. Which books may not be rented and must be ordered for purchase? 
 
All books or materials not on the rental program must be purchased by students. This includes all books for the 
following courses: 
• graduate courses 
• summer courses 
• extension and distance education courses 
• any undergraduate courses in which the same books will not be used for at least two consecutive years (as 
defined in Section II).  
Examples include special topics courses, selected topics courses, senior seminar courses, alternating year 
courses, courses taught on demand, and any other courses that departments deem appropriate for exception. 
 
The following must also be ordered for purchase: 
• books for undergraduate courses to be used in addition to the rental book(s). These are called “supplemental 
books.” 
• all consumables—materials in which pages are completed by students and then submitted to the instructor. 
Examples are lab manuals and workbooks. 
• all publisher-provided supplements to a textbook. 
• teacher-designed textbooks produced through the Hubbard Center. These books are typically consumable but 
may be placed on rental if they are not consumable and the course is taught at least once a year. 
• textbooks that are published annually (such as the Annual Editions volumes published for a number of 
disciplines by McGraw-Hill/Dushkin). 



 7

IV. What about faculty autonomy in selecting course materials? 
 
All course materials should be selected by the departments and faculty member(s) offering the course. The 
faculty of each department should establish procedures for the selection of course materials, including rental 
texts, within the parameters established by this policy. For specific policy regarding the use of rental textbooks 
in multiple section courses taught by more than one faculty member, see section VII.D, below.    
 
V. Are faculty members required to use the rental system? 
 
Yes.  However, exceptions are stated in Sections III, VII.D, and VII.F. To reduce expenses for students, every 
possible effort should be made to adopt books for the minimum two-year term and make them available through 
the rental system.   
 
VI. Are faculty members required to use a textbook? 
 
The decision whether or not to use a textbook rests with the department. Faculty members may consider using 
alternative forms of publications in place of or in addition to textbooks. These alternatives may help keep costs 
down for students. 
 
VII. Additional policy regarding rental textbooks. 
 
A. Prices of rental books: There is no maximum price for textbooks adopted for rental. Faculty members are 
urged to be conscious of the price of textbooks they select. 
 
B. Paperback books: Paperback books can be placed on rental. 
 
C. New editions: The publication of a new edition does not justify changing a rental adoption prior to the end of 
the two year adoption period. It is recommended that faculty members make every effort to synchronize their 
adoption cycle with the publisher’s revision cycle.  
 
D. Multiple sections of a course:  The decision as to whether the same textbook will be used for multiple 
sections of a course and whether different sections may use different texts rests with the department. 
 
E. Materials bundled with a textbook: The Bookstore will place a CD or DVD on rental with a textbook if the 
disk is attached to or included with the book.  
 
F. Exceptions policy:  In some situations, a rental book might become unsatisfactory for a particular course or 
become unsatisfactory before the end of the two-year adoption cycle. See Section III for examples of courses 
for which textbook rental may be inappropriate. Questions regarding exceptions to the textbook rental policy 
should be settled at the departmental level. Approval of the department chairperson and consultation with the 
bookstore is required to make exceptions to the rental policy. 
VIII. Additional policy regarding purchased books. 
 
A. Number, cost, and semesters of use for purchased books: There are no limits on the number of books or the 
prices of books that students may be asked to purchase for a course. In addition, there is no minimum number of 
semesters a purchased book must be used. Faculty members are urged, however, to consider less expensive 
book choices and less expensive editions of books they require students to purchase. 
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B. Purchased books reused in subsequent semesters: The Bookstore does not automatically reorder books that 
students must purchase, whether these are supplemental texts (books ordered in addition to the rental book(s)) 
or books not eligible for placement on rental.  Faculty members must submit a new request form each semester, 
whether they are using the same books or different books. The forms must be submitted by the deadlines as 
stated in Section VIII. C. 
 
C. Deadlines for submitting book orders: Faculty members should submit their book orders by the established 
dates set by the University Bookstore.  Late orders may significantly increase the cost of textbooks to students. 
 
D. Changes in enrollment for a course: If departments add a section of a course, delete a section, or add students 
to a section after they have submitted their book orders, they should notify the Bookstore so that the correct 
number of books can be provided for the class. 
 
E. ISBNs: Faculty members must ensure that the ISBN on the request form reflects the edition they wish to 
adopt.  The Bookstore uses the ISBN (International Standard Book Number) to place orders.  Books will have a 
unique ISBN for their paperback, hardback, forthcoming, bundled, and online versions, as well as for 
accompanying material such as a study guide. 
 
F. Media supplements: If a course requires that students purchase supplemental media (CDs, DVDs, or codes 
for online products), faculty members must talk with Bookstore personnel before placing the order.  These 
products present special challenges that must be discussed prior to ordering. 
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Appendix D    
 

Senate Restructuring Proposal 
 
The Faculty Senate shall consist of one member from each academic department/unit that makes up the 
university.  A department or unit may choose not to fill its Senate seat, in which case the seat will remain 
empty.  Questions of quorum and voting matters will be determined by the number of active seats and may vary 
from year to year.  In addition, there shall be five “at-large” seats filled by faculty from across the university.  
Faculty Senators shall serve three-year terms.  Faculty Senators may not serve more than two consecutive 
terms. 
 
Department/Unit                 Current Representation         Year for Election 
 
College of Arts & Sciences 
Anthropology    Diane Mines (2009)    2009-2010 
Biology     Jeff Butts (2008)     2008-2009 
Chemistry    Michael Ramey (2009)    2009-2010 
Computer Science    None      2008-2009 
English     Wendy Winn (2010)/Craig Fischer (2010)  2010-2011 
     Chip Arnold (2008) 
Foreign Languages & Literatures  None      2008-2009 
Geography & Planning   None      2008-2009 
Geology     None      2008-2009 
History     None      2008-2009 
Interdisciplinary Studies   None      2008-2009 
Mathematical Sciences   Eric Marland (2010)    2010-2011 
Philosophy & Religion   Patrick Rardin (2010)    2010-2011 
Physics & Astronomy   None      2008-2009 
Political Science & Criminal Justice  None      2008-2009 
Psychology    None      2008-2009 
Sociology & Social Work   Beth Davison (2009)/Jammie Price (2010)  2010-2011 
 
College of Fine & Applied Arts 
Art     Vicky Grube (2010)    2010-2011 
Communication    None      2008-2009 
Family & Consumer Sciences  Ellen Carpenter (2009)    2009-2010 
Health, Leisure & Exercise Science  Jeff McBride (2008)/Wayne Williams (2010)  2010-2011 
Military Science & Leadership  None      2008-2009 
Nursing     None      2008-2009 
Technology    Mark Malloy (2008)/Jeff Tiller (2009)   2009-2010 
Theatre & Dance    Martha Marking (2008)    2008-2009 
 
Hayes School of Music   Harold McKinney (2008)    2008-2009 
 
Library     Pam Mitchem (2010)/Allan Scherlen (2008)  2010-2011 
     Betsy Williams (2009) 
Reich College of Education 
Curriculum & Instruction   None      2008-2009 
Human Developmt. & Psych.  Counseling None      2008-2009 
Language, Reading & Exceptionalities  Monica Lambert (2008)/Nancy Mamlin (2008)  2010-2011 
     Connie Ulmer (2010)/Margaret Werts (2010) 
Leadership & Educational Studies  None      2008-2009 
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Walker College of Business 
Accounting    Lynn Stallworth (2010)    2010-2011 
Computer Information Systems  None      2008-2009 
Economics    Mark Strazicich (2008)    2008-2009 
Finance, Banking & Insurance  None      2008-2009 
Management    None      2008-2009 
Marketing    None      2008-2009 
International Business   None      2008-2009 

 
2008-2009 Elections 
Biology (1 year) 
Computer Science (2 years) 
Foreign Languages & Literatures (3 years) 
Geography & Planning (1 year) 
Geology (2 years) 
History (3 years) 
Interdisciplinary Studies (1 year) 
Physics & Astronomy (2 years) 
Political Science & Criminal Justice (3 years) 
Psychology (1 year) 
Communication (2 years) 
Military Science & Leadership (3 years) 
Nursing (1 year) 
Theatre & Dance (2 years) 
Hayes School of Music (3 years) 
Curriculum & Instruction (1 year) 
Human Developmt. & Psych. Counseling (2 years) 
Leadership & Educational Studies (3 years) 
Computer Information Systems (1 year) 
Economics (2 years) 
Finance, Banking & Insurance (3 years) 
Management (1 year) 
Marketing (2 years) 
International Business (3 years) 
 
2009-2010 Elections 
Biology (3 years) 
Geography & Planning (3 years) 
Interdisciplinary Studies (3 years) 
Psychology (3 years) 
Nursing (3 years) 
Curriculum & Instruction (3 years) 
Computer Information Systems (3 years) 
Management (3 years) 
Anthropology (3 years) 
Chemistry (3 years) 
Family & Consumer Sciences (3 years) 
Technology (3 years) 
At-Large (1 year) 
At-Large (2 years) 
At-Large (3 years) 
At-Large (1 year) 
At-Large (2 years) 
 
2010-2011 Elections 
Computer Science (3 years) 
Geology (3 years) 
Physics & Astronomy (3 years) 
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Communication (3 years) 
Theatre & Dance (3 years) 
Human Developmt. & Psych. Counseling (3 years) 
Economics (3 years) 
Marketing (3 years) 
English (1 year) 
Mathematical Sciences (2 years) 
Philosophy & Religion (3 years) 
Sociology & Social Work (1 year) 
Art (2 years) 
Health, Leisure & Exercise Science (3 years) 
Library (1 year) 
Language, Reading & Exceptionalities (2 years) 
Accounting (3 years) 
At-Large (3 years) 
At-Large (3 years) 
 
2011-2012 Elections 
Foreign Languages & Literatures (3 years) 
History (3 years) 
Political Science & Criminal Justice (3 years) 
Military Science & Leadership (3 years) 
Hayes School of Music (3 years) 
Leadership & Educational Studies (3 years) 
Finance, Banking & Insurance (3 years) 
International Business (3 years) 
English (3 years) 
Sociology & Social Work (3 years) 
Library (3 years) 
At-Large (3 years) 
At-Large (3 years) 
 
2012-2013 Elections 
Biology (3 years) 
Geography & Planning (3 years) 
Interdisciplinary Studies (3 years) 
Psychology (3 years) 
Nursing (3 years) 
Curriculum & Instruction (3 years) 
Computer Information Systems (3 years) 
Management (3 years) 
Anthropology (3 years) 
Chemistry (3 years) 
Family & Consumer Sciences (3 years) 
Technology (3 years) 
Mathematical Sciences (3 years) 
Art (3 years) 
Language, Reading & Exceptionalities (3 years) 
At-Large (3 years) 
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2013-2014 Elections 
Computer Science (3 years) 
Geology (3 years) 
Physics & Astronomy (3 years) 
Communication (3 years) 
Theatre & Dance (3 years) 
Human Developmt. & Psych. Counseling (3 years) 
Economics (3 years) 
Marketing (3 years) 
Philosophy & Religion (3 years) 
Health, Leisure & Exercise Science (3 years) 
Accounting (3 years) 
At-Large (3 years) 
At-Large (3 years) 
 
2014-2015 Elections 
Foreign Languages & Literatures (3 years) 
History (3 years) 
Political Science & Criminal Justice (3 years) 
Military Science & Leadership (3 years) 
Hayes School of Music (3 years) 
Leadership & Educational Studies (3 years) 
Finance, Banking & Insurance (3 years) 
International Business (3 years) 
English (3 years) 
Sociology & Social Work (3 years) 
Library (3 years) 
At-Large (3 years) 
At-Large (3 years) 
 
2015-2016 Elections 
Biology (3 years) 
Geography & Planning (3 years) 
Interdisciplinary Studies (3 years) 
Psychology (3 years) 
Nursing (3 years) 
Curriculum & Instruction (3 years) 
Computer Information Systems (3 years) 
Management (3 years) 
Anthropology (3 years) 
Chemistry (3 years) 
Family & Consumer Sciences (3 years) 
Technology (3 years) 
Mathematical Sciences (3 years) 
Art (3 years) 
Language, Reading & Exceptionalities (3 years) 
At-Large (3 years) 
 
Repeat Starting From 2013-2014 Election 
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Appendix E 
 

DRAFT FACULTY ASSEMBLY RESOLUTION:  On Proposed Changes in University Code 
  
WHEREAS, the Faculty Assembly has reviewed proposed changes in the University Code proposed by the “Code 603/604 
Committee” as of July 17, 2007; and  
  
WHEREAS, Faculty Assembly delegates have sought additional review from Faculty Senates and  
colleagues on their campuses; and  
  
WHEREAS, the Faculty Assembly believes that there are significant problems with key aspects of the proposed revisions particularly 
including those relating to relating to institutional guarantees of tenure and grounds for discharge and rights of “special faculty”; and   
  
WHEREAS, the Faculty Assembly also believes that there are areas in which language needs to be  
clarified in order to avoid possible future confusion; and  
  
WHEREAS, the Faculty Assembly believes that the Code Review committee’s work exceeded its charge insofar as it included 
recommendations regarding post-tenure review processes that are inconsistent with policies reviewed and supported by the Assembly 
in late spring 2007, as reported to the Board of Governors Committee on Personnel and Tenure in June 2007; and   
  
WHEREAS, the Faculty Assembly understands that the Code Review committee spent considerable time and effort on its proposals 
and wishes them to move ahead promptly, but believes that important changes will lack legitimacy if more widespread consultation 
with faculty is not allowed; and   
  
WHEREAS, the Faculty Assembly’s Executive Committee has developed alternative language to address its concerns with the 
original Code 603/604 proposals in an effort to move matters forward but wishes to allow faculty members to review and understand 
these recommendations;   
  
NOW THEREFORE BE IT RESOLVED  
 1.  The Faculty Assembly affirms its belief that the Faculty Assembly Executive Committee’s 

proposed 31 alternative language is strongly preferable to language proposed by the Code 603/604 Committee in its July 2007 
draft;  

2.  The Faculty Assembly asks that Faculty Senates and colleagues on the various campuses be given an adequate opportunity to 
review this alternative language, relevant background, and up-to-date proposals from the Code 603/604 Committee before 
General Administration and the Board of Governors acts on the Committee’s recommendations;   

3.  The Faculty Assembly asks its officers to refer this resolution, the alternative language, 
background  information, and up-to-date proposals from the Code 603/604 Committee with a request that comments be 
submitted by the end of October for further consideration at the November Faculty Assembly meeting; 

4.      The Faculty Assembly requests that General Administration defer submitting the Code 603/604 
Committee’s recommendations to the Board of Governors until at least December 2007 so that comments can be received and 
meaningful review completed;  

5. The Faculty Assembly requests that, in the future, changes to the Code or other University 
policies directly affecting faculty should be undertaken only with more extensive faculty representation on relevant committees 
or task forces, more open involvement in deliberations from the outset, and adequate opportunities to comment during the 
academic year except under pressing and unusual circumstances.  

  
DRAFT 9/12/07 JWW  
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Appendix F 
 
 
 
 
 

Memorandum  
 

From Faculty Assembly Executive Committee 
 

September 13, 2007 
 
 

Appendix F will be transmitted separately and/or available  
at the Faculty Senate meeting.
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Appendix F      MEMORANDUM 
 

TO:  Faculty Assembly Delegates 
  Faculty Senate Presidents, UNC System Campuses1

      
FROM:  Faculty Assembly Executive Committee2

 
RE:  Background Materials:  Code 603/604 Committee Recommendations Relating to Discharge of Tenured 

Faculty, Non-Reappointment Review, Grievances, Post-Tenure Review, Non-Tenure Track and Special 
Faculty Procedures, and Proposed Faculty Assembly Action for September 28, 2007 Meeting  

 
DATE:  September 13, 2007 
 
I.  Introduction  
 
  We are writing with considerable urgency.  As some of you are aware, the Board of Governors Committee on 
Personnel and Tenure began a discussion of post-tenure review at its November 2006 meeting.  Subsequently, University 
System Vice President Harold Martin appointed a committee (the “Code 603/604 Committee, chaired by Provost Larry 
Nielsen of NCSU) to review a variety of topics under Chapter VI of the University Code.  The charge and other materials 
relating to the Code 603/604 Committee are attached as Appendix E to this memorandum.   

 
Faculty Assembly Chair Brenda Killingsworth received the proposed report and Code revisions developed by the 

“Code 603/604 Committee “in mid-July.  She and Faculty Assembly Secretary Judith Wegner met with Provost Nielsen 
on July 17, 2007.  She then circulated the Code 603/604 Committee’s proposals to the Faculty Assembly Executive 
Committee and to Faculty Senate Presidents.  The Faculty Assembly Executive Committee (FAEC) met with Provost 
Nielsen on August 17 to discuss the report further and to hear his views.  Although the amendments to the University 
Code proposed by the Code 603/604 Committee were initially slated for presentation to the Board of Governors at its 
September 5 meeting, University System Vice President Harold Martin indicated that he would postpone consideration of 
the Code 603/604 Committee’s proposals until a subsequent meeting this fall. 

 
The recommendations of the Code 603/604 Committee would significantly modify portions of the University 

Code.  These portions relate to the grounds and procedures for discharge of tenured faculty members, non-reappointment 
review of tenure-track faculty members, rights of “special faculty” (those who are not on the tenure-track), rights of EPA 
non-faculty personnel, post-tenure review, and grievances.   
 

The FAEC developed alternative language for key aspects of the original proposal, and prepared this 
memorandum expressing its rationale for proposed alternative changes.  It hoped that,  despite grave misgivings, this 

 
1 Copies of this memorandum and related materials will also be sent to UNC System Vice President Harold Martin, Members of Code 
603/604 Committee, and Campus Provosts 
2 Members of the Faculty Assembly Executive Committee who discussed and commented on this matter included:  Brenda 
Killingsworth (ECU, Faculty Assembly Chair), Gary Jones (WCU, Vice Chair), Judith Wegner (UNC-CH, secretary, and principal 
drafter), Bonnie Yankaskas (UNC-CH, self-study committee chair), Greg Starrett (UNCC, academic freedom and tenure committee 
chair), Sandie Gravett (ASU, budget committee chair), Dennis Dailey (NCSU, faculty benefits committee chair), and Acha Debala 
(NCCU, outgoing historically minority institutions chair). Relevant information was also circulated for comment to those on the 
Executive Committee who were unable to attend the August meeting (educational programs chair Eileen Kohlenberg (UNCG), 
governance committee chair Mark Taggart (ECU), and faculty development chair Meg Morgan (UNCC).   In addition, Chair 
Killingsworth circulated the Code 603/604 Committee’s proposals to faculty senate leaders across the system in August 2007 and 
requested comments.  Formal comments were received from NCSU and UNC-CH, and informal comments from ASU (from Gary 
Jones). 
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approach would allow the Faculty Assembly and Faculty Senates to speak constructively about important changes to the 
University Code. 

 
 The FAEC has also developed a proposed resolution for consideration at the Faculty Assembly’s September 28, 

2007 meeting.  That resolution and the specific text changes proposed by the FAEC as a better alternative to 
recommended changes submitted by the Code 603/604 Committee are included as Appendix A of this memorandum.  
Other appendices include background on the relationship of University Code provisions to other official documents and to 
other recent activities affecting University policies (Appendix B), relevant portions of the University Code as it currently 
exists (Appendix C), information on current post-tenure review policies, guidelines, and revised guidelines submitted to 
the Board of Governors Personnel and Tenure Committee in June 2007 (Appendix D) and a full set of materials provided 
by NCSU Provost Larry Nielsen, chair of the Code 603/604 committee, in connection with meetings of the FAEC in 
August 2007 (Appendix E).  
 
  The FAEC asks that Faculty Assembly delegates and Faculty Senates review all this material very carefully, and 
seek counsel with your colleagues in advance of the September 28 Faculty Assembly meeting.  The resolution and 
alternative language (included in appendix A) will be considered at that meeting.   
 
II.  Specific Proposals. 
 

 A. Discharge of Tenured Faculty Members (Code Section 603, portion of Section 602) 
 

  The Code 603/604 Committee recommended major changes in two areas under existing Code Sections 602 and 
603 relating to discharge of tenured faculty members. 
 
    1. Grounds.  
 

a. Code 603/604 Committee Proposal 
 
  Currently, under existing Code section 602, tenured faculty members can be discharged only for “incompetence, 
neglect of duty, or misconduct of such a nature as to indicate that the individual is unfit to continue as a member of the 
faculty.”  The Code 603/604 Committee recommended adding a fourth grounds for discharge (“unsatisfactory 
performance, including but not limited to multiple unsatisfactory post-tenure reviews”) and added very broad definitions 
of each of the grounds for discharge.3  The Code 603/604 Committee also recommended shifting the reference to 
suspension and demotion in rank, which had previously been listed in the same sentence as discharge (thus limiting the 
grounds for any of these sanctions to the listed criteria) and placing it later in the Code section, thereby raising questions 
whether tenured faculty members might be subject to suspension or demotion in rank on grounds other than those 
                                                           
3 The Code 603/604 Committee proposed to incorporate the following definitions of the bases for possible discharge: 
 
(1.1)  As used in this Code, the following words and phrases shall mean: 
 

a. Incompetence:  failure to demonstrate the requisite skills, knowledge, or ability in performing faculty responsibilities.  
Examples include, but are not limited to, using poor teaching techniques or outdated knowledge of the subject matter.  This 
use of “incompetence” is not to be equated with the legal concept of mentally incompetent.  
 

b.   Neglect of duty:  failure to perform one or more faculty responsibilities due to a deliberate act, unwillingness to act, or 
insufficient attention.  

 
c.    Unsatisfactory performance:  inadequate performance, including results which are less than satisfactory on the 

cumulative review required by UNC Policy 400.3.3.   
 

d.    Misconduct:  conduct that violates law, policy, professional expectations (including mismanagement), or ethics, or 
involves dishonesty or moral turpitude. 
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specified.4  
 
  Provost Nielsen advised the FAEC that the Code 603/604 Committee’s recommendations were based on a desire 
to add clarity to the current Code provisions (in which key words like “incompetence” are undefined) and the Code 
603/604 Committee’s judgment that repeated and continuing unsatisfactory performance should be grounds for discharge. 
In the Code 603/604 Committee’s view, the current language does not adequately specify that chronic poor performance 
is grounds for serious sanction, since “incompetence” might be interpreted to refer to mental incompetence only, “neglect 
of duties” is unclear, and “misconduct” might not apply to a failure to perform professional duties.   Provost Nielsen also 
indicated that the Code 603/604 Committee had considered two alternatives in addressing the unsatisfactory performance 
issues, including adding definitions to the existing criteria or adding an additional ground for discharge (they adopted the 
latter approach).   
 

b. Faculty Assembly Executive Committee Proposal. 
 

  The FAEC discussed this matter at length, and concluded that there are indeed situations in which tenured faculty 
members may properly be subject to discharge. It also concluded that the existing language of the Code is potentially 
ambiguous.  The FAEC also believed that the proposed additional definitions of the grounds for faculty discharge 
proffered by the Code 603/604 Committee were extremely vague, and that the inclusion of the proposed new grounds for 
discharge (“unsatisfactory performance, including but not limited to multiple unsatisfactory post-tenure reviews”) was 
even vaguer.  The reference to “results which are less than satisfactory on the cumulative review under UNC Policy 
400.3.3” is also confusing since the word “the” might be understood to refer to a single post-tenure review (rather than 
recurring reviews).  The shift from sanctions for “deficient” performance to sanctions for “less than satisfactory” 
performance raises special concerns because it might be used to sanction anyone performing at a level “below average” 
(when the point of the standard is to set an absolute standard of poor performance rather than a subjective criterion that is 
potentially subject to manipulation).   Concerns about the changes proposed were echoed in the comments from Faculty 
Senate Chairs received to date from NCSU and UNC-CH. 
 
  The FAEC therefore developed the following proposed language that it proposes to be used in Code Sections 603 
and 6025 instead of the language recommended by the Code 603/604 Committee: 

 
4 The text proposed by the Code 603/604 Committee would read: 
 

(1) A faculty member who is the beneficiary of institutional guarantees of tenure shall enjoy protection against unjust and 
arbitrary application of disciplinary penalties.  During the period of such guarantees the faculty member may be discharged from 
employment only for reasons of (a) incompetence, (b) neglect of duty, (c) unsatisfactory performance, including but not limited 
to multiple unsatisfactory post tenure reviews, or (d) misconduct of such a nature as to indicate that the individual is unfit to 
continue as a member of the faculty.  A faculty member may also be suspended or demoted in rank for misconduct of a serious 
nature but not so serious as to indicate that the individual is unfit to continue as a member of the faculty.  These sanctions may be 
imposed only in accordance with the procedures prescribed in this section.  For purposes of this Code, a faculty member serving a 
stated term shall be regarded as having tenure until the end of that term.  These procedures shall not apply to nonreappointment 
(Section 604) or termination of employment (Section 605).  

 
Currently, the provision reads:  
 

(1)  A faculty member, who is the beneficiary of institutional guarantees of tenure, shall enjoy protection against unjust and 
arbitrary application of disciplinary penalties.  During the period of such guarantees the faculty member may be discharged 
or suspended from employment or diminished in rank only for reasons of incompetence, neglect of duty, or misconduct of 
such a nature as to indicate that the individual is unfit to continue as a member of the faculty. 

 
5 The Code 603/604 Committee recommended that Section 602 also be amended in pertinent part  as follows: 

(6) Institutional tenure policies and regulations shall distinguish among the following:  
(a) the nonreappointment (or nonrenewal) of a faculty member at the expiration of a specified term of service;  
(b) the discharge from employment of a faculty member with permanent tenure or of a faculty member appointed to a 

specified term of service before that term expires only for reasons of (a) incompetence, (b) neglect of duty, (c) 
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(1)  A faculty member who is the beneficiary of institutional guarantees of tenure shall enjoy protection against 

unjust and arbitrary application of disciplinary penalties.  During the period of such guarantees the faculty 
member may be discharged from employment, suspended, or demoted in rank only for reasons of 

 
(a)  incompetence, including significant, sustained unsatisfactory performance after the faculty member has 

been given an opportunity to remedy such performance and fails to do so within a reasonable time;  
 

(b)  neglect of duty including sustained failure to meet assigned classes or to perform other core faculty 
professional obligations,  or  
 

(c)  misconduct of such a nature as to indicate that the individual is unfit to continue as a member of the faculty, 
including significant demonstrated violations of professional ethics, substantial mistreatment of students, 
significant research misconduct, willful financial fraud related to university duties, or demonstrated 
criminal conduct sufficiently related to a faculty member’s academic responsibilities as to disqualify the 
individual from effective performance of university duties. 
 

An action to discharge a faculty member will ordinarily be used only in instances in which the faculty 
member’s conduct is so serious as to render the individual permanently unfit to continue as a member of the 
faculty.  Lesser sanctions including suspension and demotion in rank might be used in other instances. 

 
  The FAEC believe that its proposed language is preferable for a number of reasons.  This language is 
intended to accomplish the following goals.  The FAEC’s language 
 
• Anchors “incompetence” to “significant, sustained unsatisfactory performance” in situations when a faculty 

member has been given an “opportunity to remedy such performance” and “fails to do so in a reasonable time.”  The 
FAEC believes that the Code 603/604 Committee’s proposal to treat “poor teaching techniques” and “outdated 
knowledge” as bases for finding “incompetence” would incorporate considerable subjectivity into the situation and 
instead concluded that “significant, sustained” poor performance was a more appropriate measure of true 
incompetence.  The FAEC notes that the Board of Governor’s existing post-tenure review policy (Policy Manual 
Section 400.3.3, Section 1.a.3 already provides that “for those whose performance remains deficient, providing for the 
imposition of appropriate sanctions which may, in the most serious cases, include a recommendation for discharge” ), 
so that it is best that relevant policies reference that fact. 

 
• Anchors “neglect of duty” to situations such as “sustained failure” to “meet assigned classes” or to perform “other 

core faculty professional obligations.” The FAEC believes that sustained failures of this sort warrant sanction, quite 
apart from any failures to perform satisfactorily that are evident in the course of periodic performance reviews. 

 
• Clarifies the types of misconduct that may warrant sanction.  Several of the types of misconduct listed are 

addressed under other policies.  For example, Section 500.7 of the University Policy Manual already addresses 

 
unsatisfactory performance, including but not limited to multiple unsatisfactory post tenure reviews, or (d) misconduct 
of such a nature as to indicate that the individual is unfit to continue as a member of the faculty.  A faculty member may 
also be suspended or demoted in rank for misconduct of a serious nature but not so serious as to indicate that the 
individual is unfit to continue as a member of the faculty;     

 
The FAEC proposes that University Code Section 602 paragraph (6) (b) be revised to read as follows:  

(b)   the discharge from employment of a faculty member with permanent tenure or of a faculty member appointed to a 
specified term of service before that term expires only for reasons of (a) incompetence, (b) neglect of duty, (c) 
unsatisfactory performance, including but not limited to multiple unsatisfactory post tenure reviews, or (d) (c) 
misconduct of such a nature as to indicate that the individual is unfit to continue as a member of the faculty, as specified 
in Code Section 603. 
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research misconduct and provides that dismissal, suspension, or demotion may be appropriate penalties.6  Significant 
demonstrated violations of professional ethics (for example, by those in the health professions), substantial 
mistreatment of students, willful financial fraud, or demonstrated criminal conduct that is sufficiently related to the 
faculty member’s academic responsibilities to disqualify the individual from effectively performing their university 
duties.  The references to “demonstrated” conduct are intended to indicate that findings would be required through 
other processes (such as existing systems for review of violations of professional ethics by licensing authorities, 
review of research misconduct under University and other policies, and review of alleged criminal conduct through 
the justice system) 

 
•  Once again anchors sanctions of suspension or demotion in rank to the stated grounds for sanction, while also 

including the statement by proposed by the Code 603/604 Committee indicating that lesser sanctions should ordinarily 
be used.   

 
  2.  Process

 
a. Code 603/604 Committee Proposal.  

 
The 603/604 Committee proposed several changes to the processes by which discharge, suspension, or demotion 

actions would be pursued.  Many of the detailed provisions that currently exist would stay the same, except as to the 
following most important points: 

 
(a) provisions regarding notice and reasons for proposed sanction are clarified and expedited (currently, a faculty 

member receives notice but would have to request reasons to be stated; the proposal would provide that notice and 
reasons must be given at the outset at one time); references to “days” are also clarified to indicate that weekends 
and institutional holidays are not to be included in computation; 

 
(b) the timing and length of faculty hearing processes would be set and limited to 90 days (not including official 

university breaks and holidays);7 
 
                                                           
6 V.  Administrative and Disciplinary Actions.   

a.    Seriousness of the Misconduct.  In deciding what administrative or disciplinary actions are appropriate, the institution or 
entity should consider the seriousness of the misconduct, including, but not limited to, the degree to which the misconduct 
was knowing, intentional, or reckless; was an isolated event or part of a pattern; or had significant impact on the research 
record, research subjects, other researchers, institutions, or the public welfare. 

 b.   Possible Administrative and Disciplinary Actions.  Administrative and disciplinary actions available include, but are not 
limited to, appropriate steps to correct the research record; letters of reprimand; the imposition of special certification or 
assurance requirements to ensure compliance with applicable regulations or terms of an award; suspension or termination of 
an active award; written warning; demotion; suspension; salary reduction; dismissal; or other serious discipline according to 
the appropriate policies applicable to students, faculty or staff. With respect to administrative actions or discipline imposed 
upon employees, the institution or entity must comply with all relevant personnel policies and laws.  With respect to 
administrative actions or discipline imposed upon students, the institution or entity must comply with all relevant student 
policies and codes.   

7 The proposal by the Code 603/604 Committee reads as follows: 
 

(5)   If the faculty member makes a timely written request for a hearing, the chancellor shall ensure a process is in place so that the 
hearing is timely accorded before an elected standing committee of the institution's faculty.  The hearing shall be on the written 
specification of reasons for the intended discharge or imposition of a serious sanction.  The hearing committee shall accord the 
faculty member 20 days from the time it receives the faculty member’s written request for a hearing to prepare a defense.  The 
hearing committee may, upon the faculty member's written request and for good cause, extend this time by written notice to the 
faculty member. This hearing shall be concluded within 90 days from the date the committee receives the request for hearing (not 
including summer and winter breaks). The chancellor may grant an enlargement of this time for good cause. 
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(c) the burden of proof and standard of proof for faculty hearing committee review would be specified (which it is not 
at present), and statements would be added indicating that the University must bear the burden of proving grounds 
for the proposed sanction using under a relatively lax evidentiary standard (“preponderance” or “weight of the 
evidence” rather than “clear and convincing evidence”); 

 
 (d) the current system of providing appeals to the Board of Trustees and then to the Board of Governors (following 

review by the institutional faculty hearing committee and the Chancellor) would be changed to eliminate the 
Board of Trustees and to provide an appeal directly to the Board of Governors; this proposal would allow the time 
line for appeals to be shortened and would bring the process for review of serious sanctions more closely into line 
with the process for review of decisions not to reappoint or grant tenure to tenure-track faculty (which already 
provides an appeal to the Board of Governors but not the Board of Trustees) 

 
b. Faculty Assembly Executive Committee Proposal. 
 

The FAEC believes that features of the proposal summarized in items (a) and (d) above are beneficial in that they 
expedite and simplify the review process.  With regard to point (b), it recommends that specifications regarding duration 
of hearing processes should be stated in aspirational rather than mandatory terms.  With regard to point (c), it believes that 
a higher standard of proof (“clear and convincing evidence”) is warranted because faculty members who have institutional 
tenure hold a legally protected property right in employment that should not be adversely affected except based on very 
solid evidence.  If serious sanction is warranted, administrators should be able to document and present a well-
substantiated case. 

    
The FAEC’s proposed language is as follows: 
 
(5)  If the faculty member makes a timely written request for a hearing, the chancellor shall ensure a process is in 

place so that the hearing is timely accorded before an elected standing committee of the institution's faculty.  
The hearing shall be on the written specification of reasons for the intended discharge or imposition of a 
serious sanction.  The hearing committee shall accord the faculty member 20 days from the time it receives 
the faculty member’s written request for a hearing to prepare a defense.  The hearing committee may, upon 
the faculty member's written request and for good cause, extend this time by written notice to the faculty 
member.  The hearing committee will ordinarily endeavor to complete the hearing within 90 calendar days 
except under unusual circumstances such as when a hearing request is received during official university 
breaks and holidays and despite reasonable efforts the hearing committee cannot be assembled, or when 
additional fact-finding is required apart from the university discharge process. 

 
(8)  In reaching decisions on which its written recommendations to the chancellor shall be based, the committee 

shall consider only the evidence presented at the hearing and such written or oral arguments as the committee, 
in its discretion, may allow.  The university has the burden of proof.  In evaluating the evidence, the 
committee shall use the standard of “clear and convincing” evidence in determining whether the institution 
has met its burden of showing that permissible grounds for serious sanction exist and are the basis for the 
recommended action. The committee shall make its written recommendations to the chancellor within ten 
days after its hearing concludes or after the full transcript is received, whichever is later. 
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 D. Non-Reappointment of Tenure-Track Faculty Members (Code Section 604)  
 
   a. Proposals by the Code 603/604 Committee 
 
  Current Code Section 604 is relatively short, providing simply that notice be afforded tenure-track faculty 
members who will not be reappointed, specifying impermissible reasons for non-reappointment, and stating without 
much elaboration that an appeal may be had to the Board of Governors.  This provision also includes language 
indicating that no notice is required to “special faculty members,” which is proposed to be moved to a separate section 
as discussed below.   
 

    (a) Proposed Section 604B continues to specify impermissible grounds for non-reappointment, 
making modest revisions to add references color as well as race, creed as well as religion, and “veteran’s status.”  
   

   The major proposed changes involve an addition of extended language regarding the processes to be used 
on campuses and by the Board of Governors when a tenure-track faculty member seeks further review of a decision 
not to reappoint (for example, when a faculty member in an initial term as an assistant professor is not reappointed to 
a second term, or when a second-term assistant professor is denied tenure so that their term of employment ends after 
notice and a specified period).   These provisions are designed to provide a minimum framework, since regulations of 
the Boards of Trustees for the individual campuses provide more detailed elaboration in most cases. 
 

   The major elements of the proposed review process would include requiring each campus8 to provide for 
procedures that allow an affected tenure-track faculty member to  

 
• receive notice of the proposed non-reappointment, and be assured an opportunity to request 

further review by “appeal[ing]” or “griev[ing]” the decision within “a reasonable time”;  
 

• have access to an elected faculty committee through which to seek review,  
 

• receive review using specified procedural standards (including requiring the faculty member in 
question to bear the burden of proof using a “preponderance of evidence” standard), and  

 

 
8 604 D.  Appeals and Grievances.  

(1) Campus Based Appeal. Subject to limitations contained in this Code and the Policies of the Board of Governors, each 
constituent institution shall have a procedure whereby a tenure track faculty member may appeal or grieve the decision of the 
constituent institution not to reappoint the faculty member.  Such procedures shall at a minimum provide for the following: 
(a) A reasonable time within which after receiving the notice of non-reappointment, the faculty member may appeal or 

grieve.  If the faculty member does not timely appeal or grieve the notice of non-reappointment, the non-reappointment 
is final without recourse to any institutional grievance or appellate procedure. 

(b) If the faculty member timely files an appeal or grievance, the chancellor shall ensure a process is in place so that a 
hearing is timely accorded before an elected standing committee of the institution’s faculty.   

(c) In reaching decisions on which its written recommendations to the chancellor shall be based, the committee shall consider 
only the evidence presented at the hearing and such written or oral arguments as the committee, in its discretion, may 
allow.  The faculty member shall have the burden of proof.  In evaluating the evidence the committee shall use the 
standard of preponderance of the evidence (which is the same as the greater weight of the evidence.)   

(d)  The purpose of the campus based review process is to determine (1) whether the decision was based on considerations 
that The Code provides are impermissible; and (2) whether the procedures followed to reach the decision materially 
deviated from prescribed procedures such that doubt is cast on the integrity of the decision not to reappoint.  The review 
process is not to second-guess professional judgments based on permissible considerations. 
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• allow limited grounds on which such review could be sustained (prohibited forms of discrimination, 
First Amendment, “personal malice”) or material procedural irregularities that cast doubt on the 
integrity of the decision not to reappoint (without allowing the faculty committee to “second-guess 
professional judgments based on permissible considerations”) 

 
  In addition, if after review and recommendations by the faculty hearing committee, the chancellor upheld the 
decision not to reappoint, an affected faculty member  

 
• would be allowed to request review by the Board of Governors only to assure (1) that the campus-

based process for making the decision was not materially flawed, so as to raise questions about 
whether the faculty member’s contentions were fairly and reliably considered, (2) that the result 
reached by the chancellor was not clearly erroneous, and (3) that the decision was not contrary to 
controlling law or policy.9 

 
  b. Faculty Assembly Executive Committee Proposal. 
 
   The FAEC appreciates the importance of clarifying the basic rights of review for non-reappointed tenure-
track faculty members from across the whole University system.  It recommends that several relatively modest changes be 
made to this proposal to add greater clarity: 
  

 (a) Accept the suggested additions of impermissible grounds for non-reappointment, but request addition of 
language that would clearly allow campuses to add additional impermissible grounds as appropriate (such 
as “sexual orientation” and “age”, for example).  In addition, for ease of use and clarity, include as part of 
this Code section a brief definition of “personal malice” drawn from the more detailed language of section 
101 of the UNC Policy Manual.10  The proposed further revision of Section 604B under the FAEC would 
read: 

 

 
9 (2)  Appeal to the Board of Governors. If the chancellor concurs in a recommendation of the committee that is favorable to the 

faculty member, the chancellor’s decision shall be final.  If the chancellor either declines to accept a committee recommendation 
that is favorable to the faculty member or concurs in a committee recommendation that is unfavorable to the faculty member, the 
faculty member may appeal by filing a written notice of appeal with the Board of Governors, by submitting such notice to the 
President, by certified mail, return receipt requested, or by another means that provides proof of delivery, within 10 days after the 
faculty member’s receipt of the chancellor’s decision.  The notice must contain a brief statement of the basis for the appeal.  The 
purpose of appeal to the Board of Governors is to assure (1) that the campus-based process for making the decision was not 
materially flawed, so as to raise questions about whether the faculty member’s contentions were fairly and reliably considered, 
(2) that the result reached by the chancellor was not clearly erroneous, and (3) that the decision was not contrary to controlling 
law or policy. 

 
10  UNC Policy Manual Section 101 defines “personal malice” as follows: 

II.B. Definition of “personal malice”:  As used in The Code, the term “personal malice” means dislike, animosity, ill-will or 
hatred based on personal characteristics, traits or circumstances of an individual that are not relevant to valid University decision 
making.  For example, personnel decisions based on negative reactions to an employee’s anatomical features, marital status or 
social acquaintances are intrinsically suspect. If reappointment is withheld because of personal characteristics that cannot be 
shown to impinge on job performance, a wrong likely has been committed.  On the other hand, if personal characteristics can be 
shown to impede a faculty member’s capacity to relate constructively to his or her peers, in a necessarily collegial environment, 
withholding advancement may be warranted.  For example, the undisputed record evidence might establish that the responsible 
department chair declined to recommend a probationary faculty member for reappointment with tenure because of the faculty 
member's "unpleasant personality and negative attitude."  Disposition of such a case requires a determination of whether the 
personality and attitude impeded the faculty member’s job performance. While the terms “ill-will,” “dislike,” “hatred” and 
“malevolence” may connote different degrees of antipathy, such distinctions make no difference in applying the fundamental 
rationale of the prohibition.  Any significant degree of negative feeling toward a candidate based on irrelevant personal factors, 
regardless of the intensity of that feeling, is an improper basis for making decisions 
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 In no event shall a decision not to reappoint a faculty member be based upon (a) the exercise by the 
faculty member of rights guaranteed by the First Amendment to the United States Constitution, or by 
Article I of the North Carolina Constitution, or (b) the faculty member's race, color, sex, religion, creed, 
national origin, age, disability, or veteran’s status or other forms of discrimination prohibited under 
regulations adopted by campus Boards of Trustees, or (c) personal malice.   For purposes of this section, 
the term “personal malice” means dislike, animosity, ill-will or hatred based on personal characteristics, 
traits or circumstances of an individual. 

 
(b) Change language referring “appeals and grievances” throughout the section and instead use neutral 

language (“review of non-reappointment decision”) throughout so as not to confuse faculty and 
administrators on campuses that use “grievance” as a term of art applicable only with regard to matters 
covered by Code Section 607 (matters other than non-reappointment, as discussed below).11  In addition, 
specify a minimum number of days in which the faculty member could seek review (perhaps 14 days) or a 
longer time if determined appropriate by individual campuses  

    
(c) Accept the allocation of the burden of proof on the faculty member and the “preponderance of the 

evidence” standard for reviewing evidence (as appropriate in a situation involving an untenured faculty 
member, although not in a case in which a faculty member already has tenure and is being subject to 
serious sanction, as discussed above).  

 
(e) Remove the unnecessary statement (“The review process is not to second-guess professional judgments 

based on permissible considerations”) since the burden of proof and stated grounds for review are 
sufficiently specific.   

 
(f) Slightly refine language relating to appeals to the Board of Governors to clarify that the basis for such an 

appeal relates to procedural problems in connection with the institutional review process (rather than the 
initial departmental decision).12

                                                           
11 As amended, the proposed language would read: 
604D.  Review of Non-Reappointment Decisions  [Appeals and Grievances]
(2) Campus Based Review Appeal. Subject to limitations contained in this Code and the Policies of the Board of Governors, each 

constituent institution shall have a procedure whereby a tenure track faculty member may seek review of the decision of the 
constituent institution not to reappoint the faculty member.  Such procedures shall at a minimum provide for the following: 
(a) A reasonable time of no less than 14 calendar days within which after receiving the notice of non-reappointment, the faculty 

member may request review of the decision by the appropriate faculty committee and administrative officers..  If the faculty 
member does not request review the notice of non-reappointment in a timely fashion as specified by campus tenure policies, 
the non-reappointment is final without recourse to any further review by faculty committees, the institution, or the Board of 
Governors.   

(b) If the faculty member files a request for review in a timely fashion, timely files an appeal or grievance, the chancellor shall 
ensure a process is in place so that a hearing is timely accorded before an elected standing committee of the institution’s 
faculty.   

 
12 The purpose of appeal to the Board of Governors is to assure (1) that the campus-based process for making  reviewing the decision 
was not materially flawed, so as to raise questions about whether the faculty member’s contentions were fairly and reliably 
considered, (2) that the result reached by the chancellor was not clearly erroneous, and (3) that the decision was not contrary to 
controlling law or policy 
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  E. Proposed New Code Section 610 (“Special Faculty Appointments”) 
 
   a. Code 603/604 Committee Proposal. 
     
   As noted previously, current Code Section 604 includes language regarding “Special Faculty Appointments” 
(appointments of “visiting faculty, adjunct faculty, or other special categories of faculty such as lecturers, artists-in-
residence, or writers-in residence”), specifying that the review rights applicable to tenure-track faculty under Code Section 
604 do not apply to those in positions such as these.13  The Code 603/604 Committee has recommended the following 
proposal: 

 
SECTION 610.   SPECIAL FACULTY APPOINTMENTS.  

Appointments of visiting faculty, adjunct faculty, or other special categories of faculty such as lecturers, artists-in-
residence, or writers-in-residence may be for a specified term of service or at-will, as set out in the letter of 
appointment.  Any term shall be set forth in writing when the appointment is made, and the specification of the 
length of the appointment shall be deemed to constitute full and timely notice that a new appointment will not be 
granted when that term expires. The provisions of Sections 602 (4) and 604 shall not apply in these instances.  

 
A special faculty member may not grieve or appeal the decision of a constituent institution not to grant a new 
appointment to the special faculty member. 

 
This proposal thus  
 

(a) places provisions relating to “special faculty appointments” in a separate (new) section of the University 
Code; 

 
(b) changes existing policy that had specified that such appointments must be for specified fixed terms, and 

instead specify that such appointments may be either for a specified term or “at will”; and 
 

(c) specifies that special faculty members have no rights to seek review of decisions not to reappoint, either 
through campus review processes or through the Board of Governors. 

 
 b. Faculty Assembly Executive Committee Proposal.  

 
  The FAEC has no objection to (a) (moving the provisions relating to special faculty appointments to a separate 
section) or to (c) (specifying that there is no right to review on decisions not to reappoint).   
 

The FAEC has significant concerns about provisions permitting either fixed-term or at will appointments as 
summarized in (b), however.  Universities across the country have increasingly moved to short-term and part-time 
instructional personnel as a means of saving money.  Faculty members in such positions have little job security, even 
when serving in fixed-term positions.  Moreover, special faculty who serve as lecturers, artists-in-residence or writers-in-
residence are already constrained in terms of the freedom with which they can express their opinions for fear that 
unpopular opinions or use of innovative teaching techniques may cause these faculty members not to be reappointed.  The 

 
 
604 C. Special Faculty Appointments.  All appointments of visiting faculty, adjunct faculty, or other special categories of faculty such 
as lecturers, artists-in-residence, or writers-in-residence shall be for only a specified term of service. That term shall be set forth in 
writing when the appointment is made, and the specification of the length of the appointment shall be deemed to constitute full and 
timely notice of non-reappointment when that term expires. The provisions of Sections 602 (4) and 604 A shall not apply in these 
instances. 
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Code 603/604 Committee’s proposal that such appointments need no longer be for fixed terms, but can instead be “at 
will” further weakens any assurance that faculty members in such positions will be accorded even that limited job security 
associated with a specified term.  The effect of such a policy change is to put an increased proportion of faculty members 
in positions in which they are at risk of being treated in arbitrary ways, and to erode well-established traditions that link 
educational quality to job security, intellectual integrity, peer review, and academic freedom. The FAEC therefore believe 
sthat the reference to “at will” appointments should be removed rather than added as the Code 603/604 Committee has 
proposed.  In addition, the FAEC believes that, if a separate section is to be used in order to specify the limited rights of 
special faculty members, that section should at least be clear and complete in stating the extent to which these faculty 
members may seek review of adverse actions other than non-reappointment.   

 
The FAEC accordingly recommends that proposed section 610 be revised as follows: 

 
  Section 610.  Rights of Special Faculty Members. 

 
(1)  Faculty members who are appointed as visiting faculty members, adjunct faculty, lecturers, artists-in-

residence, writers-in-residence or other special categories are regarded as “special faculty members” for 
purposes of the University Code. 

 
(2)  Special faculty members shall be appointed for a specified term of service, as set out in writing in the letter of 

appointment.  The term of appointment of any special faculty member concludes at the end of the specified 
period set forth in the letter of appointment, and the letter of appointment constitutes full and timely notice 
that a new term will not be granted when that term expires. Special faculty members are not covered by 
Section 604 of the University Code and may not seek additional review of a decision by a constituent 
institution not to grant a new appointment at the end of a specified fixed term.   

 
(3)  During the term of their employment, special faculty members are entitled to seek recourse under Section 607 

of the University Code (relating to faculty grievances).  They are also entitled to protection under any other 
applicable policy or law. 
 

  F. EPA Non-Faculty (new Code Section 611) 
 

  a. Proposal by the Code 603/604 Committee. 
   

   The Code 603/604 Committee proposes adding a new section 611 to the University Code to address 
review rights of EPA non-faculty personnel who are subject to adverse personnel actions.  The proposal provides 
minimum procedural rights to covered EPA non-faculty personnel on individual campuses and those employed by 
General Administration.  The proposal in some respects accords such employees more rights than are given to “special 
faculty” as discussed in the previous section, since covered EPA non-faculty personnel can seek review in narrow 
instances with regard to non-reappointment (when notice requirements are not met), even though special faculty may not 
seek such review (assuming that they are on fixed term contracts with definite ending dates).  The proposal also calls for 
establishment of a review committee (similar, apparently to existing faculty hearing or grievance committees) but makes 
no provision for the membership or character of such committees. 

 
b.  Faculty Assembly Executive Committee Proposal.   

 
   The FAEC generally believes that fair process should be accorded employees and commends the Code 

603/604 Committee for attending to the circumstances of EPA non-faculty personnel.  Apparently no consultation has yet 
been had with affected employees and the FAEC urges that such consultation take place.  The FAEC also believes that it 
will be important to address the composition of review committees and how they are chosen.  The FAEC found that the 
basis on which review might be sought was somewhat unclear, and suggests that language similar to that used in Section 
604 (“review” rather than “appeal and grievance”) be employed.  For the convenience of the Code 603/604 Committee, 
the FAEC has developed proposed revised language for this section, but suggests that the Faculty Assembly itself not take 
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action on a matter that is outside its province, given that it represents only faculty members, not EPA non-faculty 
employees. 

 
 G. Post-Tenure Review (Proposed Policy 400.3.3) 

 
 a. Code 603/604 Committee Proposal.   
 

  The Code 603/604 Committee presented a proposal for substantial modification of the existing Policy on post-
tenure review, set forth in the University Policy Manual (not the University Code) at Section 400.3.3.  The Policy Manual 
also includes “Guidelines” that interpret the underlying policy (Section 400.3.3.1(G).  The University’s current policy and 
guidelines on post-tenure review (Policy 4.3.3) are included in Appendix D, along with revised guidelines on post-tenure 
review submitted to the Board of Governors’ Personnel and Tenure committee in June 2007. 
 
  The Code 603/604 Committee’s proposal14 would modify existing policy in a number of important ways 
including: 
 

(a) Emphasizing efficiency in post-tenure processes by including options for administrative rather than 
faculty peer review; 

 
(b) Specifying details about compilation of post-tenure review dossiers rather than leaving those details to 

individual institutions, and emphasizing compilation of yearly reviews as a means of satisfying post-
tenure review requirements; 

 
(c) Emphasizing possible imposition of serious sanctions in the event of continuing unsatisfactory 

performance; 
 

(d) Limiting the scope of review by the elected university-wide faculty hearing committee based on the 
assumption that any proposed sanction would reflect the widely-held judgment of department peers, and 
specifying that an administrative recommendation of discharge would presumptively be upheld unless the 
faculty member could demonstrate by a preponderance of evidence that the recommended sanction 
stemmed from prohibited forms of discrimination, First Amendment violations, personal malice or 
material procedural irregularities that cast doubt on the integrity of the decision to seek serious sanctions.   

 
    b. Faculty Assembly Executive Committee Proposal.   
 
   The FAEC recommends that this proposal be rejected for a number of reasons. Quite apart from the 
merits,  
 

(a) review of section 400.3.3 of the Policy Manual was not within the mandate of the Code 603/604 
Committee; 

 
(b) the Board of Governors Personnel and Tenure committee approved a revision of the guidelines on post-

tenure review (Policy Manual Section 400.3.3 (G) in June 2007, based in part on feedback provided 
throughout spring 2007 by the Faculty Assembly, and the proposal is inconsistent with this revision; 

 
(c) provisions relating to discharge or other serious sanction are addressed in proposed revisions of Section 

603 of the University Code as previously discussed, so need not be addressed here. 
 
 As to the merits, the Code 603/604 Committee’s proposal  

 

 
14 Because of the length of the Code 603/604 Committee’s proposal, it is attached in Appendix E to this memorandum. 
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(d) erodes the core principle that both decisions to award tenure and decisions to impose serious sanctions 
relating to inadequate performance must fundamentally rely on principles of peer review in order to 
assure sound judgments based on disciplinary expertise and accountability within the professoriate; 

 
(e) mistakenly assumes that recommendations for serious sanction reflect the views of a substantial portion of 

departmental faculty rather than primarily the departmental chair; and  
 

(f) inappropriately limits review by the elected university faculty hearing committee and directing that 
recommendations for discharge be reviewed not with an eye to the legitimacy of judgments regarding 
inadequate performance but instead with regard to discrimination, First Amendment concerns, and 
personal malice. 

 
 The FAEC nonetheless recognizes that two modifications in the University Policy Manual and Code may be 

appropriate to address limited aspects of the post-tenure review process: 
 

(g) Some provosts and faculty at constituent institutions may wish to incorporate provisions for faculty to 
request that their department chair or head review their dossier before it is reviewed by a faculty post-
tenure review committee.  The FAEC wishes to go on record as interpreting the language of Policy 
Manual Section 400.3.3(G)(6) (guidelines on post-tenure review) to permit individual faculty members to 
request this review procedure from the faculty post tenure committee itself, which would consider and 
vote whether to give permission in individual cases for the department chair or head to review the dossier 
before it is submitted to the faculty post-tenure review committee.  

 
(h) There should be greater clarity regarding the institutional review procedures through which a faculty 

member may challenge findings and conclusions regarding the adequacy of their performance in 
connection with post-tenure review processes.  In the FAEC’s view, requests for review of departmental 
or institutional findings and recommendations are most appropriately raised pursuant to Section 607 of 
the University Code (relating to faculty grievances).   

 
(i) The  FAEC therefore recommends that the following amendments to Section 607 of the University Code 

(relating to faculty grievances) be adopted: 
 

(3)   "Grievances" within the province of the committee's power shall include matters directly related to a 
faculty member's employment status and institutional relationships within the constituent institution, 
including matters related to post-tenure review.  However, no grievance that grows out of or involves 
matters related to a formal proceeding for the suspension, discharge or termination of a faculty member, 
or that is within the jurisdiction of another standing faculty committee, may be considered by the 
committee. 
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III.    Summary and Conclusions 
 
  The FAEC has carefully reviewed the Code 603/604 Committee’s proposals to revise portions of the 
University Code and related policies.  The FAEC believes that the proposed revisions are vague in important respects and 
create significant risks of compromising the academic freedom of tenured and “special” faculty.  The FAEC has 
accordingly developed alternative language that it believes effectively addresses these potential problems.  The FAEC 
requests that the Faculty Senates of constituent campuses, and delegates to the Faculty Assembly support the alternative 
language it has developed as a means of constructively addressing the substantial deficiencies in recommendations 
advanced by the  
 
Code 603/604 Committee constituted by the University of North Carolina General Administration as a means of 
developing possible revisions of the University Code and related policy statements. 
 
 
  
 


